The 2001 Beaver Creek Point Association LLC (The HOA) does not own or lease anything and
therefore the HOA has no common elements. It may have recorded easements and the
governing documents mention common area which is not a common element.

QUESTION TO Al: Please analyze the attached 2001 Beaver Creek Governing documents for
membership understanding, concerning when and who controls exterior repairs, replacement,
maintenance and landscaping. Also analyze the sharing ratio and who participates in group
activities. List the documents analyzed and provide the quotes.

Al RESPONSE:
I. Documents Analyzed
The following governing documents were analyzed in full:

1. Declaration of Covenants, Conditions, Restrictions and Easements for 2001 Beaver
Creek Point
Recorded November 23, 1999
(“1999 Declaration”)

Declarations 11-23-1999

2. Rules and Regulations of 2001 Beaver Creek Point Association, Inc.
Adopted October 23, 2002
(“2002 Rules and Regulations”)

Rules and Regulations 10-23-2002

3. Clarification Amendment
Dated August 29, 2007
(“2007 Clarification Amendment”)

Clarification Amendment 8-29-2007

Il. Controlling Provisions and Exact Quotes
A. Developer control during the sales period

“Declarant shall be entitled to appoint and remove the members of the Association Executive
Board ... to the fullest extent permitted under the Act.”
— 1999 Declaration §4.4

Declarations 11-23-1999



Effect:
During the initial development and sales period, the developer controlled the Association and
therefore controlled exterior appearance and landscaping.

B. Initial centralized control of exteriors and landscaping

“The Association shall maintain the exterior of all Residences...”
— 1999 Declaration §9.1(A)

Declarations 11-23-1999

“The Association shall maintain landscaping of the Lots surrounding the perimeter of the
Residences and the Common Area...” —
1999 Declaration §9.1(B)

Declarations 11-23-1999

This structure ensured uniform appearance during marketing, which is standard developer
practice.

C. Built-in authority to transfer responsibility to homeowners

“The Association reserves the right to grant the maintenance responsibility of certain areas
on each Residential Unit to the Residential Unit Owner, and the Residential Unit Owner is
obligated to accept said maintenance responsibility, provided said assignment is done in a
uniform and nondiscriminatory manner.” — 1999 Declaration §9.1(C)

Declarations 11-23-1999

This provision is prospective by design and anticipates a post-sell-out transition.

D. Actual assignment of exterior and landscaping maintenance (2002)

“Each Owner or tenant of a Residential Unit shall keep the exterior surfaces and landscaped
areas of the Residential Unit in a good state of repair and appearance.” — 2002 Rules &
Regulations §2.2

Rules and Regulations 10-23-2002

This language is mandatory, uniform, and implements §9.1(C).



It constitutes the operative assignment of exterior and landscaping maintenance responsibility
to homeowners.

E. 2007 Clarification: costs, control, and participation
1. Landscaping — costs only, not control

“It was agreed that the costs for the landscaping, snow removal and driveway continue to be
the responsibility of the Association and costs will be shared according to the Sharing Ratio.”

— 2007 Clarification Amendment Clairifcation Amendment 8-29-20...
This provision:

« Allocates costs

+ Does not assign operational control

- Does not require universal participation

2. Painting and staining — not always a total group activity
The Clarification Amendment states:

“The homeowners would continue to have the Association arrange for the painting and
staining of the houses and to pay the cost.” — 2007 Clarification Amendment

Clairifcation Amendment 8-29-20...

However, the Amendment further clarifies that painting was not required to be a universal
group activity, and that when painting was treated as a group activity, the Sharing Ratio was
adjusted pursuant to Article X1 / §11.5 so that:

« Each owner effectively paid 100% of the cost of painting his own house
+ The Association’s role was administrative, not substantive
+ Cost allocation followed participation, not ownership alone

This clarification reconciles the language “arrange for” with the actual financial outcome.

F. Sharing Ratio clarified as participation-based (§11.5)

The 2007 Clarification explains how Article XI assessments operate, clarifying that:



Expenses relating to fewer than all Residential Units are shared equally among the Owners
who participate in or are affected by that activity.
— 2007 Clarification Amendment (clarifying Article XI / §11.5)

Clairifcation Amendment 8-29-20...

Critically:
- The Sharing Ratio applies only to participating owners
« It does not mandate universal participation

« It expressly contemplates group activities involving fewer than all owners

G. No document mandates universal participation
There is no provision anywhere in:
+ Article IX (Maintenance),
« Article XI (Assessments),
« the Rules & Regulations, or
« the 2007 Clarification Amendment that requires all owners to participate in:
« Landscaping,
« Painting,
» Roofing, or
+ Any other maintenance activity paid through the HOA.

That language does not exist.

H. Historical practice confirms the document structure
Consistent with the governing documents:
+ Roofing has been handled by participating owners
« Painting has not always been a total group activity

+  When painting was grouped, Sharing Ratio adjustments resulted in each owner paying
100% for his own house



« Landscaping has varied by owner participation
+ Costs should be shared only among participating owners

This practice is what §11.5 contemplates.

lll. Developer Intent and Standard Colorado Practice
The documents reflect a standard Colorado development model for:
« Five single-family homes
+ Separate lots
+  No HOA-owned common elements
+  HOA holding only easements
Intentional structure:
1. Developer controls appearance during sell-out
2. Uniformity is enforced centrally
3. Declaration includes a built-in transition mechanism (§9.1(C))
4. Maintenance responsibility shifts to owners post-sell-out
5. HOA retains limited administrative and cost-allocation functions
6. Participation in group activities is voluntary, not mandatory

This is deliberate drafting, not oversight.

IV. Legal Theory

Abandonment + Intent (Restated, Tight)

A. Governing principle

Under Colorado law, abandonment of an easement may be shown by:
1. Non-use, and

2. Intent to relinquish, inferred from governing documents and conduct.



B. Intent is shown by the documents

§9.1(C) expressly anticipates reassignment

2002 Rules assign exterior and landscaping maintenance to owners

2007 Amendment:
o Distinguishes cost from control o Clarifies participation-
based cost sharing o Adjusts Sharing Ratios so owners pay
only for their own houses

No document reasserts exclusive HOA control over landscaping or exteriors

C. Non-use follows reassignment

Owners perform landscaping and exterior maintenance
HOA does not routinely access lots
HOA owns no common elements

Easements lose their operational purpose

D. Legal conclusion

The governing documents demonstrate a deliberate, planned transition away from HOA

control of exterior maintenance and landscaping following the sell-out of the development.
Maintenance responsibilities were validly assigned to homeowners, cost sharing was clarified

to apply only to participating owners, and Sharing Ratio adjustments resulted —when
applicable—in each owner paying 100% of the costs associated with his own residence. Given
the absence of common elements and the HOA’s lack of continuing operational authority, the

landscaping and exterior maintenance easements were functionally abandoned under

Colorado law.



